
-OVER- 

MONTGOMERY COUNTY PLANNING COMMISSION 
September 11, 2013 @ 7:00 P.M.  
Board Room, Government Center 

 

A G E N D A 

 

CALL TO ORDER:   

DETERMINATION OF A QUORUM: 

APPROVAL OF AGENDA: 

PUBLIC ADDRESS: 

PUBLIC HEARING: 

1. Request by Cary Hopper (Agent: Gay and Neel, Inc.) to rezone approximately 1.606 acres from 
Agricultural (A-1) to Multiple Family Residential (RM-1), with possible proffered conditions, to allow 
two multifamily dwelling units in the form of one duplex and one triplex. The property is located 
1534 Gallimore Street; identified as Tax Parcel Nos. 090-C 2 5C and 090-C 2 5A, (Account Nos. 
130812 and 070735) in the Riner Magisterial District (District D). The property currently lies in an 
area designated as Village Expansion in the 2025 Comprehensive Plan and further described as 
Medium Density Residential within the Riner Village Plan with a proposed gross density of four (4) 
dwelling units per acre.  

a) Staff Presentation (Brea Hopkins) 

b) Applicant Presentation 

c) Public Comment 

d) Discussion/Action 

2. Comprehensive Plan Amendment: Former Elliston-Lafayette Elementary School  

Request by SHAH Development (Agent: Gay and Neel, Inc.) for an amendment to the Montgomery 
County 2025 Comprehensive Plan to change the policy map designation of approximately 8 acres 
of the former Elliston-Lafayette Elementary School property located at 5201 Tango Lane and 
further identified as Tax Map No. 060-1-A (Parcel ID 070690) from Planned Light 
Industrial/Commercial to Medium Density Residential or Mixed Use.  Adjacent properties may also 
be considered. 

a) Staff Presentation (Steve Sandy) 

b) Applicant Presentation 

c) Public Comment 

d) Discussion/Action 

3. Comprehensive Plan Amendment: Former Prices Fork Elementary School 

Request by the Montgomery County Planning Commission for an amendment to the 2025 
Montgomery County Comprehensive Plan to change the policy map designation of approximately 
8.33 acres of the former Prices Fork Elementary School property located at 4237 Prices Fork Road 
and identified as Tax Map No. 052-A 50 (Parcel ID 070688) from Civic to Mixed Use. 

a) Staff Presentation (Steve Sandy) 

b) Public Comment 

c) Discussion/Action 



4. Zoning Ordinance Amendment: Amateur radio tower 

A proposed amendment to the Zoning Ordinance which will create a definition for “Amateur radio 
tower”, define where those towers are allowed by right and/or by special use permit, and outline 
regulations for said towers. 

a) Staff Presentation (Dari Jenkins) 

b) Public Comment 

c) Discussion/Action 

5. Zoning Ordinance Amendment: Park and ride lot 

A proposed amendment to the Zoning Ordinance which will modify the definition of “Park and ride lot”, 
define where those lots are allowed by right and/or by special use permit under certain size restraints, 
and outline regulations for said lots. 

a) Staff Presentation (Dari Jenkins) 

b) Public Comment 

c) Discussion/Action 

6. Annual Zoning Ordinance Changes: State Code and others 

Six additional proposed ordinance amendments to include changes made to State Code by the Virginia 
General Assembly. 

a) Staff Presentation (Dari Jenkins) 

b) Public Comment 

c) Discussion/Action 
 

 
OLD BUSINESS: 
 

NEW BUSINESS: 
 

WORK SESSION: 

 
MEETING ADJOURNED: 
 
UPCOMING MEETINGS:  
 
Sept. 18, 2013 Planning Commission Site Visit (TBD) 
   Planning Commission Regular Meeting (7:00 pm) 
 
Oct. 9, 2013  Planning Commission Public Hearing (7:00 pm) 
 
Oct. 13-15, 2013 Commonwealth Planning and Zoning Conference, Roanoke 
 
Oct. 16, 2013 Planning Commission Regular Meeting (7:00 pm); Multipurpose Room #2 
 
 









































 
  

 

MONTGOMERY COUNTY DEPARTMENT 
OF PLANNING & GIS SERVICES 

PLANNING  

GIS & MAPPING 

755 ROANOKE STREET, SUITE 2A, CHRISTIANSBURG, VIRGINIA  24073-3177 
 

WWW.MONTVA.COM          540-394-2148          FAX  540-381-8897 
 

MEMORANDUM 
 

Date: September 5, 2013 
 

To: Planning Commission 
 
From: Steven Sandy, Planning Director 
 
RE: SHAH Development (Agent: Gay and Neel, Inc.) requests an amendment to the 

Montgomery County 2025 Comprehensive Plan to change the policy map designation of 
approximately 8 acres of the former Elliston-Lafayette Elementary School property 
located at 5201 Tango Lane and further identified as Tax Map No. 060-1-A (Parcel ID 
070690) from Planned Light Industrial/Commercial to Medium Density Residential or 
Mixed Use.   

              
  
I. Nature of Request 
 
SHAH Development (Agent: Gay and Neel, Inc.) requests an amendment to the Montgomery 
County 2025 Comprehensive Plan to change the policy map designation of approximately 8 
acres of the former Elliston-Lafayette Elementary School property located at 5201 Tango Lane 
and further identified as Tax Map No. 060-1-A (Parcel ID 070690). The property is currently 
designated as Planned Light Industrial/Commercial in the Lafayette Route 11/460 Corridor Plan.  
The request is to change this designation to Medium Density Residential. The property is 
located in the Shawsville Magisterial District (District E). 
 
In addition, the Montgomery County Planning Commission expressed their desire to also 
consider the following surrounding parcels for amendment from Planned Light 
Industrial/Commercial to Medium Density Residential or Mixed Use: 9694 Roanoke Rd., Tax 
#59-A-66 (Parcel ID 020467); 9700 Roanoke Rd., Tax #60-1-1B  (Parcel ID 020585); 5221 
Tango Ln., Tax #60-1-1C (Parcel ID 003238), 9820 Roanoke Rd., Tax #60-1-1L (Parcel ID 
029253); 6120 North Fork Road., Tax #60-1-1F (Parcel ID 015704); and 5216 Tango Ln., Tax 
#60-1-1D,1E (Parcel ID 013183). 
 
 
II. Background 
 
Subsequent to the adoption of the 2025 Comprehensive Plan in November, 2004, the County 
established a policy for the periodic consideration of changes to Planning Policy Area 
Designations (Ordinance ORD-FY-05-26).  This policy allows comprehensive plan amendments 
to be initiated by the landowner, Planning Commission or Board of Supervisors.  These 
requests are accepted and processed semi-annually in February and August each year.  
 

http://www.montgomerycountyva.gov/filestorage/1146/98/167/684/1952/LafayetteAreaPlan_2_26_12FINAL_Revised_4.6.2012.pdf
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In accordance with section PLU 1.1.1b Policy Area Designations, such a request to change the 
designation of a particular Planning Policy Area shall be approved only if one or more of the 
following criteria are met: 
 

 The subject property was misinterpreted or overlooked in the comprehensive plan. 
 Conditions have changed substantially since the last comprehensive plan update 

necessitating a change (e.g. changes in surrounding land use or economic conditions). 
 An undue hardship exists which substantially limits the use of the subject property. 
 The amendment will effectively aid in the implementation of other goals of the 

comprehensive plan. 
 
All requests are forwarded to the Planning Commission for review and conducting a public 
hearing on each request.  The Planning Commission shall approve, amend and approve or 
disapprove the amendment and make its recommendation to the Board of Supervisors.  The 
Board shall also hold a public hearing and take action to approve, amend and approve or deny 
the amendment request within 90 days of the Planning Commission’s recommendation. 
 
The Planning Commission discussed this proposal in August and requested that staff send 
notices to all potentially affected property owners in order to receive feedback on possibly 
changing the land use designation of six (6) other adjoining parcels.  Some property owners 
expressed concerns about changing the future land use designation from Planned Light 
Industrial/Commercial to Medium Density Residential and reducing the amount of money they 
might receive from the potential sale/development of their property.  Others expressed support 
for changing the designation to a Mixed Use designation which would allow a greater flexibility 
of use types for the property.  
 
III. Analysis 
 

This property was originally identified as Village Expansion with the adoption of the 2025 
Comprehensive Plan.  The designation was further identified as Civic when the 
Elliston/Lafayette Village Plan was adopted in June 2007.  The property was designated as 
Civic due to presence of elementary school at that time.  In 2011, the County received 
consultant assistance as part of a VDOT grant related to the development of Urban 
Development Areas (UDA).  The consultant held two public meetings in the community to gather 
comments from citizens and key stakeholders.  The key issues identified from those meetings 
were: 

 
1. Support economic development opportunities. 
2. Improve the safety of Route 11/460 for all users. 
3. Maintain or enhance the scenic quality of the corridor. 

 
In March 2012, the Board of Supervisors adopted the Lafayette Route 11/460 Corridor Plan 
which included revised future land use designations for a portion of the Elliston/Lafayette Village 
Plan.  The future land use designation of the school site (Civic) and surrounding properties were 
changed at that time from Medium Density Residential to Planned Light Industrial/Commercial.  
 
The Commission should remain cognizant of economic trends in the area when considering this 
proposed change in future land use designation.  Conditions have changed in the immediate 
area since the school has been demolished and the Board of Supervisors has sold the former 
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school site at auction.  In addition, there has been no additional development progress with the 
proposed intermodal site and the information available at this time from VDOT and Norfolk 
Southern is it probably will not be built in the near future. Since the property is not directly 
adjacent to the proposed intermodal site, the delay may warrant an economic change from 
industrial to residential or possibly mixed use. The new owner of the former school site would 
like to develop single-family attached (townhouses) residential housing.  A rezoning request was 
submitted on September 2nd for this property to allow 64 townhouse units on the 8 acre tract.    
 
PLU 1.1.1b also mentions another criterion that states, “The amendment will effectively aid in 
the implementation of other goals of the comprehensive plan”.  One of the goals of the 
Elliston/Lafayette Village Plan related to housing is found in ELV 8.0. This goal states that the 
County will “Encourage the development of a broad range of housing options to provide choice 
and opportunity to households with a variety of income levels”.  This goal includes action steps 
to complete this goal as follows: 
 

 Given that affordable housing is a regional rather than a local issue, work with Roanoke 
County and with the jurisdictions involved in the New River PDC to develop a regional 
approach to providing quality affordable housing. 

 Actively work with developers to provide affordable housing options in their 
developments. 

 Pursue redevelopment grants which provide funding for the development of affordable 
housing in redeveloped neighborhoods and rehabilitated structures. 

 
All adjoining properties are designated as Planned Light Industrial/Commercial and are zoned 
Agriculture A-1.  Properties to the east consist of single-family residential uses.  The adjoining 
property to the west is residential but does have a special use permit for a contractor’s 
equipment storage yard that was approved in 2000. 
 

 
IV. Recommendation      

 
Staff preliminarily recommends approval of the amendment to change the future land use 
designation of 8.01 acres identified as Tax Map # 60-1-A (070690) from Planned Light 
Industrial/Commercial to a  Mixed Use designation since conditions have changed on the site 
and the anticipated change due to the future installation of the intermodal site is still unclear.  
This change allows a greater flexibility in uses on this property for the future.  Staff believes 
conditions have changed substantially since the last comprehensive plan update in 2012 
necessitating a change.  This request also furthers the housing goal of the comprehensive plan.  
Accordingly, staff believes this request complies with the criteria of PLU 1.1.1b. 
 
 
Staff also preliminarily recommends approval of the amendment to change the future land use 
designation of the following parcels bound by the same roads and railroad from Planned Light 
Industrial/Commercial to Mixed Use designation:   
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Property Owner Tax Map # Parcel ID 

Winston Map #59-A-66 Parcel # 020467 
Melton Map #60-1-1B Parcel # 020585 
Smith Map #60-1-1C Parcel # 003238 
Carrier Map #60-1-1L Parcel # 029253 
Reed Map #60-1-1F Parcel # 015704 
Fridley Map #60-1-

1D,1E 
Parcel # 013183 

 
At the time of this report, staff has not been contacted regarding this proposed amendment. 
Adjoining property owners have been notified of the upcoming public hearings involving a 
potential change to the land use designation on their property.  Adjoining property owners and 
interested citizens may be present at the public hearing(s) to express their views regarding this 
request. 

 
 
 

Attachments: Letter Requesting Comprehensive Plan Amendment 
Subject Property Future Land Use Map 

  ORD-FY-05-26 Comprehensive Plan Amendment Policy   
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MEMORANDUM 
 

Date: September 4, 2013 
 

To: Planning Commission 
 
From: Steven Sandy, Planning Director 
 
RE: Montgomery County Planning Commission request for an amendment to the 2025 

Montgomery County Comprehensive Plan to change the policy map designation of 
approximately 8.33 acres designation of the former Prices Fork Elementary School 
property located at 4237 Prices Fork Road and identified as Tax Map No. 052-A 50 
(Parcel ID 070688) from Civic in the Prices Fork Village plan to Mixed Use in the Prices 
Fork Magisterial District (District E). 

              
  
I. Nature of Request 
 
Montgomery County has requested an amendment to the 2025 Montgomery County 
Comprehensive Plan to change the policy map designation of approximately 8.33 acres 
designation of the former Prices Fork Elementary School property located at 4237 Prices Fork 
Road and identified as Tax Map No. 052-A 50 (Parcel ID 070688). The property is currently 
designated as Civic in the Prices Fork Village Plan.   The request is to change this designation 
to Mixed Use to allow other uses on the property.  The Board of Supervisors is currently 
reviewing a proposal from a developer to purchase and redevelop the property.  The property is 
located in the Prices Fork Magisterial District (District E). 
 
II. Background 
 
Subsequent to the adoption of the 2025 Comprehensive Plan in November, 2004, the County 
established a policy for the periodic consideration of changes to Planning Policy Area 
Designations (Ordinance ORD-FY-05-26).  This policy allows comprehensive plan amendments 
to be initiated by the landowner, Planning Commission or Board of Supervisors.  These 
requests are accepted and processed semi-annually in February and August each year.  
 
In accordance with section PLU 1.1.1b Policy Area Designations, such a request to change the 
designation of a particular Planning Policy Area shall be approved only if one or more of the 
following criteria are met: 

 The subject property was misinterpreted or overlooked in the comprehensive plan. 
 Conditions have changed substantially since the last comprehensive plan update 

necessitating a change (e.g. changes in surrounding land use or economic conditions). 
 An undue hardship exists which substantially limits the use of the subject property. 
 The amendment will effectively aid in the implementation of other goals of the 

comprehensive plan. 

http://www.montgomerycountyva.gov/filestorage/1146/98/167/684/2142/2150/Prices_Fork_111605.pdf


All requests are forwarded to the Planning Commission for review and conducting a public 
hearing on each request.  The Planning Commission shall approve, amend and approve or 
disapprove the amendment and make its recommendation to the Board of Supervisors.  The 
Board shall also hold a public hearing and take action to approve, amend and approve or deny 
the amendment request within 90 days of the Planning Commission’s recommendation. 
 
III. Analysis 
 

This property was originally identified as Village with the adoption of the 2025 
Comprehensive Plan.  The designation was further identified as Civic when the Prices Fork 
Village Plan was adopted in November 2005.  The property was designated as Civic due to 
presence of elementary school at that time.   

 
The future land use designation for properties to the north, east and west is Mixed Use.  The 

future land use designation to the south is Medium Density Residential.  Conditions have 
changed and the school has since been relocated to a nearby site along Prices Fork Road.  The 
Board of Supervisors has put the property up for sale and is currently reviewing proposals for 
the redevelopment of the former school site. Changing the land use designation will allow the 
property to be used for another use that may not be under government or civic ownership or 
control. 

 
IV. Recommendation      

 
Planning staff preliminarily recommends the amendment to the land use designation of the 

former Prices Fork Elementary School property from Civic to Mixed Use.  Staff believes 
conditions have changed substantially since the last comprehensive plan update in 2005 
necessitating a change.  Accordingly, staff believes this request complies with the criteria of 
PLU 1.1.1b. 

 
At the time of this report, staff has not been contacted regarding this proposed amendment.  

Adjoining property owners and interested citizens may be present at the public hearing(s) to 
express their views regarding this request. 

 
 
 

Attachments: Subject Property Future Land Use Map 
  ORD-FY-05-26 Comprehensive Plan Amendment Policy   
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AN ORDINANCE AMENDING CHAPTER 10, ENTITLED ZONING  
OF THE CODE OF THE COUNTY OF MONTGOMERY, VIRGINIA,  
BY AMENDING SECTION 10-22 TO CLARIFY THAT SAWMILL,  

TEMPORARY USE IS A BY-RIGHT USE AND  
SAWMILL IS A USE ALLOWABLE BY SPECIAL USE PERMIT  

IN C-1 CONSERVATION DISTRICT 
 
 

 BE IT ORDAINED, by the Board of Supervisors of the County of Montgomery, 
Virginia, that Chapter 10, entitled Zoning, Section 10-22 shall be amended and reordained as 
follows: 
 
 

Sec. 10-22. C-1 Conservation District. 

(1)   Purpose. The C-1 Conservation District is established for the specific purpose of 
providing recreational, conservation and scenic areas for the growing population of the 
county and its vicinity. It is intended to facilitate the conservation of water and other natural 
resources, to assist the U.S. Forest Service with its conservation programs, to encourage the 
closure of the boundaries of the national forest within one (1) contiguous conservation area 
and to encourage the retention of the open space characteristic of excessive slope and 
floodplain areas or other areas not amenable to good development practices. This district 
contains all of the forest and mountain land in the Jefferson National Forest. The land area of 
this district is essentially undeveloped open space, except for some private holdings. This 
district is generally intended to apply to lands designated in the comprehensive plan as rural 
or resource stewardship areas.  
(2)   Qualifying lands. Lands qualifying for inclusion in this district shall be current C-1 on the 
date of adoption of this chapter and other lands within areas mapped as rural or resource 
stewardship in the comprehensive plan. Qualifying lands shall not generally include those 
served or planned to be served by public water or sewer service. The minimum area required 
to create a district is twenty (20) acres of total contiguous land.  
(3)   Use permitted by right. The following uses are permitted by right, subject to compliance 
with all approved plans and permits, development standards and performance standards 
contained in this chapter, and all other applicable regulations:  

(a)  Agriculture. 
(b)  Agriculture, small scale. 
(c)  Bed and breakfast homestay. 
(d)  Cemetery. 
(e)  Dwelling, single-family. 
(f)  Game preserve. 
(g)  Home occupation, as defined in this chapter. 
(h)  Manufactured home, Class A and Class B. 
(i)  Natural area. 



(j)  Pet, farm. 
(k)  Pet, household. 
(l)  Public utility lines, other; public utility lines, water and sewer. 
(m) Telecommunications tower, attached. 
(n)  Veterinary practice, animal hospital. 
(o)  Farm enterprise. 
(p)  Sawmill, temporary. 

(4)(i)  Uses permissible by special use permit. The following uses may be permitted by the 
board of supervisors as special uses, subject to the requirements of this chapter and all other 
applicable regulations:  

(a)  Accessory structures greater than twelve hundred (1,200) square feet in area 
and/or eighteen (18) feet in height when part of an application requesting a rezoning 
or other use permitted by a special use permit from the board of supervisors.  
(b)  Campground. 
(c)  Bed and breakfast inn. 
(d)  Park, unlighted. 
(e)  Playground, unlighted. 
(f)  Sawmill, temporary. 
(g)  Structures over sixty-five (65) feet in height. 
(h)  Telecommunications tower, freestanding. 

(4)(ii) The following uses may be permitted by the board of zoning appeals as special uses, 
subject to the requirements of this chapter and all other applicable regulations:  

(a)  Accessory structures greater than twelve hundred (1,200) square feet in area 
and/or eighteen (18) feet in height. 

(5)  Lot requirements. 
(a)  Minimum lot area. Two and one-half (2.5) acres.  
(b)  Density. In addition to the minimum required lot area defined above, the maximum 
gross density (total number of lots per parent parcel after subdividing) for residential 
development in the C-1 district shall be in accord with the following sliding scale:  
 
Parent Parcel Area Total Lots Permitted on Parent Parcel 

Less than 2.5 acres 0 lots 

Less than 5.0 acres 1 lot 

Less than 7.5 acres Up to 2 lots 

7.5 acres up to 10.0 acres Up to 3 lots 

More than 10.0 acres One (1) additional lot for every additional 30 acres over 
first 10 acres 

All lots in the C-1 district are subject to all applicable regulations for on-site 
water supply and wastewater treatment, which may limit the number of lots 
permitted.  



(c)  Lot access. Lots shall be accessed from a road in the Virginia Department of 
Transportation (VDOT) system or from a hard-surfaced road designed by a 
professional engineer to accommodate projected volumes, loads and vehicle types 
and approved by the zoning administrator; except that up to three (3) lots divided from 
any parent parcel may be served by a private access easement at least forty (40) feet 
in width.  
(d)  Minimum width. One hundred twenty (120) feet at the setback line of the front 
yard  
(e)  Maximum length/width ratio. Five to one (5:1) for any lot of less than twenty (20) 
acres.  

(6)  Building requirements. 
(a)  Minimum yards. 

1.  Front. Forty (40) feet (also refer to additional setback requirements 
pertaining to residential uses near intensive agricultural operations, Section 
10-41(16)).  
2.  Side. Fifteen (15) feet for each principal structure.  
3.  Rear. Forty (40) feet.  
4.  Accessory buildings. Ten (10) feet to rear and side lot line.  

(b)  Maximum building height. No building or structure shall exceed forty (40) feet in 
height, as defined, except by special use permit and that for every one (1) foot above 
forty (40) feet, the building or structure shall be set back an additional two (2) feet up 
to a maximum of one hundred (100) feet.  

(7)  Use limitations. [Reserved.]  
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AN ORDINANCE AMENDING CHAPTER 10 ENTITLED ZONING OF THE CODE OF 
COUNTY OF MONTGOMERY, VIRGINIA BY AMENDING SECTION 10-41 (2A) 
BY AMENDING THE DEFINITION OF TEMPORARY FAMILY HEALTH CARE 

STRUCTURE TO COMPLY WITH CHANGES IN THE STATE ENABLING LEGISLATION 
 

BE IT ORDAINED, by the Board of Supervisors of the County of Montgomery, 
Virginia, that Chapter 10, entitled Zoning Section 10-41 (2A) shall be amended and reordained 
as follows: 

SECTION 10-41 (2A) Temporary Family Health Care Structures. 
 
Subject to requirements imposed upon other authorized accessory structures a Notwithstanding 
any other provision one (1) temporary family health care structure, as shall be a permitted 
accessory use dwelling may be placed on any property zoned for a single family detached 
dwelling owned or occupied by a caregiver as his or her residence subject to the following: 
 

1. Only one (1)The temporary family health care structure (the structure) shall be allowed 
on a lot or parcel of land and shall be limited to one (1) occupant who shall be the 
mentally or physically impaired person.or in the case of a married couple, two (2) 
occupants, one of whom is a mentally or physically impaired person and the other 
requires assistance with one or more activities of daily living as defined in Section 63.2-
2300 of the 1950 Code of Virginia, as amended, as certified in writing by a physician 
licensed in the Commonwealth. 

2. The structure shall have a maximum gross floor area of three hundred (300) square feet. 
3. The structure shall comply with applicable provisions of the Industrialized Building 

Safety Law and the Uniform Statewide Building Code. 
4. The structure shall not be placed on a permanent foundation. 
5. The structure shall be required to connect to any water, sewer, and electric utilities that 

are serving the primary residence on the property and shall comply with all applicable 
requirements of the Virginia Department of Health. 

6. No signage that advertises or promotes the structure shall be permitted on the exterior of 
the structure or elsewhere on the property. 

7. Written certification verifying the status of the mentally or physically impaired occupant 
of the structure shall be provided by a physician licensed by the Commonwealth. 

8. Evidence of compliance with this Section must be provided annually on the anniversary 
date of the initial zoning approval, including a current written certification by a physician 
licensed by the Commonwealth. 

9. The structure shall be removed within thirty (30) sixty (60) days of the date on which the 
structure was last occupied by a after the mentally or physically impaired person is no 
longer receiving services or no longer in need of the assistance for which the structure 
was provided. 

 
 
 



For Purposes of this Section Temporary Family Health Care Structure shall mean a transportable 
residential structure providing an environment facilitating a caregiver’s provision of care for a 
mentally or physically impaired person, (caregiver and mentally or physically impaired are 
defined in §15.2-2292.1 of the 1950 Code of Virginia, as amended) that is primarily assembled at 
a location other than its site of installation. 



AN ORDINANCE AMENDING CHAPTER 10, ENTITLED ZONING  
OF THE CODE OF THE COUNTY OF MONTGOMERY, VIRGINIA,  
BY AMENDING SECTION 10-43 (5) BY ADDING CEMETERIES TO  

THE LIST OF USES THAT SHALL REQUIRE A MINIMUM  
TEN (10) PERCENT TREE CANOPY PLAN SHOWN ON THE FINAL SITE PLAN  

IN ORDER TO COMPLY WITH STATE LAW CHANGE 
 

 BE IT ORDAINED, by the Board of Supervisors of the County of Montgomery, 
Virginia, that Chapter 10, entitled Zoning, Section 10-43 (5) shall be amended and reordained as 
follows: 
 
Sec. 10-43. Landscaping and buffering. 

 

(5) Tree canopy requirements. 
 
(a)  For projects for which a site plan is required in accord with Section 10-53(3) a final 
site plan shall include a plan for the planting and/or replacement of trees on the site 
such that at maturity of ten (10) years, the minimum tree canopy shall be provided as 
follows:  

 
1. Ten (10) percent tree canopy for sites zoned for, or to be used for 

commercial, or industrial uses or cemeteries. 
 

2. Fifteen (15) percent tree canopy for sites zoned for, or to be used for 
residential uses. 
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AN ORDINANCE AMENDING CHAPTER 10, ENTITLED ZONING  
OF THE CODE OF THE COUNTY OF MONTGOMERY, VIRGINIA,  

BY AMENDING SECTION 10-51 TO CLARIFY THE VOTING REQUIREMENTS FOR 
ACTION TAKEN BY THE BOARD OF ZONING APPEALS 

 
 BE IT ORDAINED, by the Board of Supervisors of the County of Montgomery, 
Virginia, that Chapter 10, entitled Zoning, Section 10-51 shall be amended and reordained as 
follows: 
 

Sec. 10-51. Board of zoning appeals. 

(1) Purpose. The board of zoning appeals is established to perform those duties as set forth 
in Code of Virginia, § 15.2-2309.  

(2)  Authority and establishment. The board of zoning appeals heretofore established shall   
continue as the board of zoning appeals for the purpose of this chapter. Such body shall 
be known by the abbreviation "BZA."  

(3)   Membership. 
(a)  The BZA shall consist of five (5) residents of the county, appointed by the Circuit 

Court of Montgomery County, Virginia. 
(b)  The term of office of the membership shall be for five (5) years, with the term of 

one (1) member expiring each year. 
(c)  The secretary of the BZA shall notify the court at least thirty (30) days in advance 

of the expiration of any term of office and shall also notify the court promptly of 
any vacancy. Appointments to fill such vacancies shall be only for the unexpired 
portion of the term. Members may be reappointed to succeed themselves.  

(d)  A member whose term expires shall continue to serve until his successor is     
appointed and qualifies. 

(e)  Members of the BZA shall hold no other public office in the county, except that 
one (1) member may be a member of the planning commission.  

(f)   Any BZA member may be removed for malfeasance, misfeasance or nonfeasance 
in office, or for other just cause by the court which appointed the member, after a 
hearing held on at least fifteen (15) days notice to the member sought to be 
removed.  

(g)  Any member of the BZA shall be disqualified to act upon a matter before the BZA 
with respect to property, pursuant to Code of Virginia, § 2.1-636(11) §2.2-3112.  

(4)  Officers. 
(a)  The BZA shall elect, from its own membership, a chair and a vice chair who shall 

each serve an annual term and who may succeed themselves. The vice chair 
shall act as chair in the absence of the chair.  

(b)  The zoning administrator shall serve as secretary to the BZA, prepare minutes of 
meetings, keep all records and conduct official correspondence. A court 
stenographer may be employed to record such proceedings as the board of 



zoning appeals may direct. In the absence of the zoning administrator at any 
meeting, the BZA shall appoint some other person to prepare the minutes 
thereof.  

(5)  Meetings and hearings. 
(a)  Meetings or hearings of the BZA shall be held at the call of the chair, or acting 

chair, or at the request of any two (2) members, provided that notice thereof has 
been mailed or delivered to each member of the BZA at least seven (7) days 
before the time set, or that a waiver or notice is obtained from each member.  

(b)  For the conduct of a hearing, the taking of any action, or the transaction of any 
official business, a quorum shall be necessary. No less than a majority of all 
members of the BZA shall constitute a quorum.   Except for matters governed by 
10-55(2) no action of the BZA shall be valid unless authorized by a majority vote 
of those present and voting. 

(c)   The zoning administrator may not vote on matters before the BZA. 
(d)   The presiding chair may administer oaths, for the benefit of the BZA, and compel 

the attendance of witnesses. 
(e)   Every person before the rostrum shall abide by the order and direction of the 

chair or acting chair. Discourteous or disorderly or contemptuous conduct shall be 
regarded as a breach of the privileges extended by the BZA and shall be dealt 
with as the chair deems proper.  

(f)   All hearings of the BZA shall be open to the public. 
(6)   Powers and duties. The BZA shall have the following powers and duties:  

(a)   To hear and decide appeals as provided in Section 10-55(2), Appeals, of this 
chapter.  

(b)   To authorize upon application in specific cases variances from the terms of this 
chapter as provided in Section 10-55(1), Variances, of this chapter.  

(c)   To hear and decide appeals from decisions of the zoning administrator regarding 
interpretation of the official zoning map where there is uncertainty as to the 
location of a zoning district boundary. After notice to the owners of the property 
affected by any such interpretation, and after a public hearing thereon, the BZA 
shall interpret the map in such away as to carry out the purpose and intent of this 
chapter for the particular district in question and shall be guided by the provisions 
of Section 10-4 of this chapter. The BZA shall not have the power, however, to 
rezone property or to change the location of zoning district boundaries as 
established by this chapter.  

(d)  To hear and decide all other matters referred to and upon which it is required to 
pass by this chapter. 

(e)  To make, alter and rescind rules and forms for its procedures, consistent with the 
ordinances of the county and the general laws of the state.  

(f)  To prescribe procedures for the conduct of public hearings that it is required to 
hold. 
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(7)   Records. The BZA shall cause written records and minutes to be kept of all its 
proceedings, showing evidence presented, findings of fact by the BZA, and the vote of 
each member upon each question, or if absent or failing to vote, such fact. All such 
records shall be filed in the office of the zoning administrator.  

(8)  Periodic report. The BZA shall report to the board of supervisors periodically, at intervals 
of not greater than twelve (12) months, summarizing all appeals and applications made 
to it since its last previous report and summarizing its decisions on such appeals and 
applications. At the same time that each such report is filed with the board, copies 
thereof shall also be filed with the zoning administrator, the planning commission, the 
county attorney, and the planning director.  

(9)  Limitations. All provisions of this chapter relating to the BZA shall be strictly construed. 
The BZA, as a body of limited jurisdiction, shall act in full conformity with all provisions 
and definitions in this chapter and in strict compliance with all limitations contained 
therein.  

(10) Decisions subject to judicial review. All decisions and findings of the BZA shall be final 
decisions, and shall, in all decisions and findings of the instances, be subject to judicial 
review in the following manner:  

(a)   Any person or persons jointly or severally aggrieved by any decision of the board 
of zoning appeals, or any taxpayer or any officer, department, board or bureau of 
the county, may present to the Circuit Court of Montgomery County a petition 
specifying the grounds on which aggrieved within thirty (30) days after the filing of 
the decision in the office of the BZA.  

(b)  Upon the presentation of such petition, the court shall allow a writ of certiorari to 
review the decision of the BZA and shall prescribe therein the time within which a 
return thereto must be made and served upon the relator's attorney, which shall 
not be less than ten (10) days and may be extended by the court. The allowance 
of the writ shall not stay proceedings upon the decision appealed from, but the 
court may, on application, on notice to the BZA and on due cause shown, grant a 
restraining order.  

(c)  The BZA shall not be required to return the original papers acted upon by it but it 
shall be sufficient to return certified or sworn copies thereof or of such portions 
thereof as may be called for by such writ. The return shall concisely set forth such 
other facts as may be pertinent and material to show the grounds of the decision 
appealed from and shall be verified.  

(d)   If, upon the hearing, it shall appear to the court that testimony is necessary for the 
proper disposition of the matter, it may take evidence or appoint a commissioner 
to take such evidence as it may direct and report the same to the court with the 
commissioner's findings of fact and conclusions of law, which shall constitute a 
part of the proceedings upon which a determination of the court shall be made. 
The court may reverse or affirm, wholly or partly, or may modify the decision 
brought up for review.  



(e)   Costs shall not be allowed against the BZA, unless it shall appear to the court 
that the BZA acted in bad faith or with malice in making the decision appealed 
from. In the event the decision of the BZA is affirmed and the court finds that the 
appeal was frivolous, the court may order the person or persons who requested 
the issuance of the writ of certiorari to pay the costs incurred in making a return of 
the record pursuant to the writ of certiorari. 

 



AN ORDINANCE AMENDING CHAPTER 10, ENTITLED ZONING  
OF THE CODE OF THE COUNTY OF MONTGOMERY, VIRGINIA,  

BY AMENDING SECTION 10-54 (1)(d) BY ADDING MILITARY INSTALLATION  
TO THE LIST OF PLACES PROPOSED ZONING AMENDMENTS SHALL BE  

REFERRED TO FOR COMMENT IN ORDER TO  
COMPLY WITH STATE LAW CHANGE 

 
 BE IT ORDAINED, by the Board of Supervisors of the County of Montgomery, 
Virginia, that Chapter 10, entitled Zoning, Section 10-54 (1)(d) shall be amended and reordained 
as follows: 
 

Sec. 10-54. Special development approvals. 

(1) Zoning amendment. 

 
 (d)  Staff review of application. 

 
1. Referrals. Upon acceptance of the application for zoning amendment, the 

planning director shall forward a copy of the application to any town, and any 
county, or state agencies or military installation whose comments are 
necessary or desirable for full and appropriate review of the merits of the 
application. In the event that approval of a feature or features of the 
application for zoning amendment by a state agency is necessary, the agent 
shall forward the zoning amendment application within ten (10) business days 
of receipt of a completed application to the appropriate state agency or 
agencies for review. Requirements for review including time limitations shall 
be in accordance with the provisions of Code of Virginia, § 15.2-2222.1. The 
application for rezoning shall not be referred to the planning commission until 
the review by the state agency or agencies is complete. 
 

2. Referral responsibilities. Each reviewing agency shall prepare a staff report 
which sets out in writing its comments and recommendations regarding the 
application and shall forward such staff report to the director of planning.  

 
3. Review of referrals. Referral comments shall be obtained and reviewed by the 

director of planning within thirty (30) calendar days after a final application has 
been accepted. The planning director shall forward to the applicant a written 
review of the issues raised by the application.  

 
4. Applicant response. Upon receipt of the written review, an applicant may 

request a meeting with the director of planning to discuss the matters 
contained in the written review and the application generally. Such request 
shall be in writing and shall include a response to the matters raised in the 
written review received. If the applicant's response and/or such a meeting 
results in an amended application, the provisions of subsection (e) herein 
below shall apply.  

 
5. Required action by other board. In the event this chapter requires that an 

application not be granted until acted upon by some government board or 
agency other than the planning commission or board of supervisors, then the 



director of planning shall forward the application for amendment to such board 
or agency for appropriate action prior to the notification to an applicant that an 
application is ready to be presented to the board of supervisors or planning 
commission. If it deems it appropriate, the planning commission may 
recommend, and the board of supervisors may approve, an application 
contingent on required action by the other board or boards.  

 
6. Report and notice to applicant. The director of planning shall compile the 

referrals and any other necessary information, prepare a written staff report 
with proposed findings and a recommendation, and notify the applicant that 
the report is complete and the application is ready to be presented to the 
board of supervisors or planning commission, as appropriate, for hearing.  

 



AN ORDINANCE AMENDING CHAPTER 10, ENTITLED ZONING  
OF THE CODE OF THE COUNTY OF MONTGOMERY, VIRGINIA,  

BY AMENDING SECTION 10-55 BY AMENDING CERTAIN PROCEDURES  
BEFORE THE BOARD OF ZONING APPEALS  

TO COMPLY WITH STATE LAW CHANGE 
 

 BE IT ORDAINED, by the Board of Supervisors of the County of Montgomery, 
Virginia, that Chapter 10, entitled Zoning, Section 10-55 shall be amended and reordained as 
follows: 
 

Sec. 10-55. Procedures before the board of zoning appeals. 

(1) Variances. 
(a)  Jurisdiction and authority. Upon application, the board of zoning appeals (BZA) 

shall exercise the jurisdiction and authority to grant a variance from the literal terms 
of this chapter in accordance with the procedures, standards, and limitations 
contained in this section. This authorization shall not be construed to grant the BZA 
the power to rezone property.  

(b)  Authorized variances. Variances, defined as reasonable deviations from the 
regulations and restrictions contained in this chapter, may be granted by the board 
of zoning appeals only in the following instances and in no others:  

 
1.  A variance from those provisions regulating the size or area of a lot or 

parcel of land. 
2.  A variance from those provisions regulating the size, height, area, bulk, 

setback, open space, yards, or location of a building or structure.  
 

(c)  Unauthorized variance. The BZA shall not be empowered to grant a variance from 
any of the provisions of this chapter relating to the use or density of land, buildings 
or structures. Nor shall the BZA grant a variance for any use or activity within the 
floodway portion of the floodplain overlay district if any increase in the hundred-
year flood elevations would result.  

(d)  Application for variance. Any person owning property, or having a possessory or   
contract interest in property and the consent of the owner, may file an application 
for variance in regard to such property with the zoning administrator for one (1) or 
more of the variances authorized above. The application shall contain the following 
information and such additional information as the board of zoning appeals may, by 
rule, require or as may be required by  Section 10-52(1)(c):  

 
1. The particular provisions or requirements of this chapter which prevent the 

proposed construction on, or use of, the property. 
2. The existing zoning of the property, including any previously approved 

modifications, conditions, or proffers. 
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3.  The special conditions, circumstances or characteristics of the land, 
building or structure that prevent the use of the land in compliance with 
the requirements of this chapter.  

4.  The particular hardship which would result if the specified provisions or 
requirements of this chapter were to be applied to the subject property.  

5.  The extent to which it would be necessary to vary the requirements of this 
chapter in order to permit the proposed construction on, or use of, the 
property.  

6.  An explanation of how the requested variance conforms to each of the 
applicable standards set out in subsection (g), below. 

 
(e) Decision on variance application. Upon receipt of a complete application for a 

variance, the zoning administrator shall notify the BZA which shall, within ninety 
(90) days, hold a duly noticed public hearing thereon. Such public hearing shall be 
advertised in the manner provided by Section 15.2-2204 of the Code of Virginia, 
and in addition, the property shall be posted in conformity with Section 10-52(3). 
The BZA shall, after such hearing, either approve, deny or approve with conditions 
the application for a variance. Its decision shall be supported by findings of fact and 
conclusions with respect to the standards of subsection (g), below. No such 
variance shall be granted by the BZA unless it makes all of the following required 
findings:  

 
1. The strict application of this chapter would produce undue hardship to the 

property owner. 
2.  Such hardship is not shared generally by other properties in the same 

zoning district and the same vicinity. 
3. Such variance is not contrary to the public interest nor to the intended 

spirit and purpose of this chapter. 
4. The granting of such variance will not be substantial detriment to adjacent 

property nor change the character of the zoning district in which the 
property is located.  

5.  Such variance would result in substantial justice being done. 
6. The condition or situation of the property which gives rise to the need for 

such variance is not of so general or recurring a nature as to make 
reasonably practicable the formulation of a general regulation to be 
adopted as an amendment to this chapter.  

(f) Planning commission recommendation. The zoning administrator may transmit a 
copy of the application to the planning commission which may send a 
recommendation to the BZA or appear as a party at the hearing.  
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(g) Standards for variances. The board of zoning appeals shall base its required 
findings upon the particular evidence presented to it in each specific case where 
the property owner can show that:  

 
1. The strict application of the terms of this chapter would effectively prohibit 

or unreasonably restrict the utilization of the property because of:  
 

a. The exceptional narrowness, shallowness, size, or shape of the 
property at the time of the effective date of this chapter, or  

b. The exceptional topographic conditions or other extraordinary 
situations or conditions of the property, or 

c. The condition, situation, or development of property immediately 
adjacent thereto. 

 
2. The granting of such variance will alleviate a clearly demonstrable 

hardship approaching confiscation, as distinguished from a special 
privilege or convenience sought by the applicant.  

3. The property was acquired in good faith. 
4. Satisfactory evidence exists to support all of the required findings of 

subsection (e), hereinabove. 
 

(h)  Burden of applicant. The applicant for a variance shall bear the burden of 
producing evidence to support the required findings of subsection (e), above, and 
to establish that the requested variance satisfies the standards for a variance of 
subsection (g), above.  

(i)  Conditions and restrictions. The BZA may impose such conditions and restrictions 
upon the location, character and other features of the proposed structure or use as 
it may deem necessary in the public interest and may require a guarantee or bond 
to ensure that the conditions imposed are being and will continue to be complied 
with. Failure to comply with any such conditions and restrictions shall constitute a 
violation of this chapter.  

(j)  Withdrawal of application. A variance may be withdrawn by the applicant at any 
time prior to the deadline for cancellation of the newspaper advertisement for the 
public hearing on the application. After said deadline, an application may be 
withdrawn only with the permission of the BZA.  

(k)  Re-application. If a variance is denied by the BZA on the merits, no application 
requesting the same relief with respect to all or part of the same property shall be 
considered by the BZA within twelve (12) months after the date of such denial.  

 
(2)  Appeals. 



(a) Appeals from administrative ruling. The board of zoning appeals is authorized to 
hear appeals from any order, requirement, decision or determination made by the 
zoning administrator in the administration or enforcement of this chapter. In this 
capacity the board exercises appellate jurisdiction as a quasi-judicial body, and its 
task is to determine what the ordinance means and how the ordinance applies to a 
particular fact situation.  

(b) When appeals may be taken. Appeals to the BZA may be taken by any person 
aggrieved by an officer, department, board or agency of the county or affected by a 
decision of the zoning administrator. Appeals shall be taken within thirty (30) days 
after the decision has been rendered by filing with the zoning administrator from 
whom the appeal is taken and with the chair of the` BZA a notice of appeal 
specifying the grounds of the appeal. The zoning administrator shall forthwith 
forward to the chair of the BZA all the papers constituting the record upon which 
the action appealed from was taken.  

(c) When appeals to stay proceedings. A notice of appeal properly filed as herein 
provided shall stay all proceedings in furtherance of the action appealed from, 
unless the zoning administrator certifies to the BZA that by reason of facts stated in 
the certificate a stay would, in the zoning administrator's opinion, cause imminent 
peril to life or property. In such case, proceedings shall not be stayed except by a 
restraining order which may be granted by the BZA or by a proper court order on 
notice to the zoning administrator and for good cause shown.  

(d) Decisions on appeal. Within ninety (90) days after the notice of appeal has been 
filed, the BZA shall hold a public hearing, give public notice thereof required by 
Code of Virginia, § 15.2-2204 as well as due notice to the parties in interest, decide 
the appeal, and file with the zoning administrator its findings of fact and 
conclusions with respect to the appeal. The zoning administrator shall serve a copy 
of the decision on the appellant and upon each other person who was a party of 
record at the hearing. In exercising its powers, the bza BZA may reverse or affirm, 
wholly or partly, or may modify the decision appealed from. The concurring vote of 
a majority of the membership of the  BZA members shall be necessary to reverse a 
decision.  If the BZA’s attempt to reach a decision results in a tie vote the matter 
may be carried over until the next scheduled meeting at the request of the person 
filing the appeal. 

(e) Withdrawal of application. An appeal may be withdrawn by the appellant at any 
time prior to the deadline for cancellation of the newspaper advertisement for the 
public hearing on the application. After said deadline, an appeal may be withdrawn 
only with the permission of the BZA.  

(f)  Proceedings to prevent construction of a building. Where a building permit has 
been issued and the construction of the building for which such permit was issued 
is subsequently sought to be prevented, restrained, corrected or abated as a 
violation of the zoning ordinance by suit filed within fifteen (15) days after the start 



of construction by a person who had no actual notice of the issuance of the permit, 
the court may hear and determine the issues raised in the litigation even though no 
appeal was taken from the decision of the zoning administrator to the board of 
zoning appeals.  

 
(3)  Special use permits. Upon application, the board of zoning appeals shall exercise the 

jurisdiction and authority to grant use permits as authorized in this chapter. The special 
use permits shall be processed in accordance with the procedures, standard and 
limitations contained in Section 10-54(3) and other applicable law. No special use shall be 
authorized except after notice and hearing as required by section 15.2-2204 of the Code 
of Virginia, 1950, as amended. 
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